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SUBJECT:  Gifts to Soldiers 

1.  Purpose.  To provide information regarding the statutory and regulatory restrictions on gifts that may be accepted by Soldiers.

2.  Information.  Under 5 U.S.C. § 7353, officers and employees of the Federal government are prohibited from receiving gifts because of their status as Federal officers and employees or given by sources whose interests may be substantially affected by the performance or nonperformance of the individual's official duties (prohibited sources).
  


a.  The statute allows the Office of Government Ethics (OGE) to issue implementing rules or regulations, which may allow reasonable exceptions to the general prohibition.  OGE has implemented a number of exceptions to the general prohibition on acceptance of gifts (5 C.F.R. § 2635.204). Enlisted personnel are not included in the statutory provision or in the rules promulgated by OGE.  The Department of Defense (DoD), as well as other Federal agencies, was allowed to issue a supplement to the OGE rules.  The DoD supplement is the Joint Ethics Regulation (JER), DoD 5500.7-R, which extends the OGE gift provisions to enlisted personnel (see JER, § 1-300.b.), in keeping with their application to low level civilian employees. 


b.  Currently, both military officials and private entities repeatedly refer to the “Jessica Lynch” exception to the above gift restrictions.  There was and is no such exception. 



(1)  During the Global War on Terror, the restrictions imposed by the law and regulation became more visible because of PFC Jessica Lynch’s situation.  She was unable to accept any gifts, except those authorized as limited exceptions to the gift restrictions, which were offered to her based upon the injuries she suffered as the result of her capture by Iraqi forces.



(2)  After she was discharged, PFC Lynch was able to accept all gifts offered to her because the statutory and regulatory gift restrictions were no longer applicable to her. 


c.  As gifts were increasingly offered to wounded warriors, Congress, recognizing the limitations imposed by both law and regulation, enacted section 8127 of P.L. 109-148, the Defense Appropriations Act for Fiscal Year 2006, which directed the Secretary of Defense to prescribe regulations allowing “covered members” of the Armed Forces and their family members to accept gifts from non-profit organizations, private parties, and other sources outside the Department of Defense.  For these covered members, that exception has allowed them to accept most offered gifts. 



(1)  Covered members include only those members of the Armed Forces, who are on active duty and who on or after September 11, 2001, and while on active duty, incurred an injury or illness (1) as described in 10 U.S.C. § 1413a(e)(2) [combat-related disability] or (2) in an operation or area designated as a combat operation or a combat zone by the Secretary of Defense.  Section 1413a(e)(2) defines a combat–related disability as one that is compensable under the laws administered by the Secretary of Veterans Affairs and was incurred as a direct result of armed conflict; while engaged in hazardous service; in the performance of duty under conditions simulating war; or through an instrumentality of war.  Each condition is specifically defined in regulations promulgated by both the Department of Veterans Affairs and the DoD.  There is case law that further defines these conditions.  



(2)  The JER, § 3-400, implemented § 8127.  



(a)  Under § 3-400, any Soldier who is injured or killed under the conditions outlined in the statute, may accept any gift of any monetary value.  The JER requires that a Soldier obtain an ethics opinion if the value of any individual gift exceeds $335,
 or if various gifts from the same source in a calendar year exceed $1000.  The ethics opinion is to ensure that the gift does not discriminate based on official responsibility or rank; the donor does not have interests that may be affected substantially by the performance or nonperformance of the covered DoD employee’s official duties; and the acceptance of the gift would not cause a reasonable person with knowledge of the relevant facts to question the integrity of DoD's programs or operations (e.g., is not an attempt to influence the Soldier in the performance of his or her official duties).  Accordingly, many Soldiers or their family members have been able to accept gifts from non-Federal entities, without monetary limitation, because they sustained an injury (or death) under conditions specified in § 8127.  



 (b)  Under the authority of § 8127 as implemented by the JER, examples of gifts that covered Soldiers have accepted are:  new or renovated homes from Homes for Our Troops; ski packages from Disabled Sports USA, Segways from Segs-4-Vets; and free attendance, lodging, and entertainment at the annual Road to Recovery Conference sponsored by the Coalition to Salute America’s Heroes and held at Disneyworld in Orlando. 



(3)  Although other Soldiers have been injured
 (for example, those Soldiers (and civilians) injured during the Fort Hood shooting, the hometown recruiter (Private Ezeagwula) injured in Oklahoma City, Soldiers injured in training accidents, etc.), they have not been injured or wounded under the conditions outlined in § 8127.
  Therefore, the regular statutory and regulatory gift restrictions are applicable to them: if the gift is from a prohibited source or given because of their Federal employment, they may not accept unless one of the limited exceptions applies.


d.  There are a number of exceptions to the statutory and regulatory gift restrictions, which allow Soldiers or their family members to accept gifts.  For example, under the JER (§ 2-202), Soldiers or their dependents may accept an educational scholarship or grant.  Entities that have set up special educational funds for military members or their families based upon tragic events include the Army Emergency Relief (AER) and the Navy-Marine Corps Relief Society.



(1)  The AER gives educational grants to the family members and children of Soldiers killed or seriously wounded in the September 11th attack on the Pentagon.
  



(2)  Additionally, the Navy-Marine Corps Relief Society provides education grants to the children of the USS Cole crewmembers who died as a result of the terrorist attack on the Cole.  It also established the Pentagon Assistance Fund (PAF) specifically for children of deceased Sailors and Marines who died as a result of the terrorist attack on the Pentagon on September 11, 2001.
  



(3)  Acceptance of scholarships and grants is not limited, however, to those offered by the military relief societies.  Under this exception, Soldiers and their family members may accept educational grants from other non-Federal entities.  The Association of the United States Army (AUSA) has an established scholarship program, for example, which may be extended to cover victims of the Fort Hood or the Oklahoma shootings and their family members.
 


e.  Finally, the gift restrictions are only applicable to those gifts given to Soldiers (and their family members) by prohibited sources or because of their Federal status.  Soldiers may accept gifts or donations given to them from entities that are not prohibited sources or not given because of their Federal employment as Soldiers.  For example, the Texas Crime Victims' Compensation Fund helps victims of violent crimes and their families to meet financial needs.  Soldiers and their family members are eligible to receive compensation from this fund, since Texas is not a prohibited source and the eligibility requirement is based on being a victim of crime and not on a Soldier’s Federal employment.

3.  Gifts to the Army.  In addition to § 8127, the National Defense Authorization Act for FY 2006 amended 10 U.S.C. § 2601 by adding subsection (b), which allows the Secretary of the Army to accept gifts for the benefit of both Soldiers and civilian employees injured in the line of duty.
  “Line of duty” is much broader than the conditions specified in § 8127.  Gifts to the Army may not be designated by the donor for use by a particular Soldier or civilian employee.  The Secretary of the Army may accept a gift, however, that in effect benefits a Soldier or civilian employee or a limited number of Soldiers or civilian employees.  The Secretary of the Army may accept cash, real property, personal property, or services for the benefit of wounded Soldiers or civilian employees or for the benefit of the family members of deceased Soldiers and civilian employees.  There is no authority, however, for the Secretary of the Army to give cash gifted to the Army to Soldiers, civilian employees, or their family members.  It is important to note that the provisions discussed in paragraph 2, above, are gifts given directly to the Soldier or family member, while 10 U.S.C. § 2601are gifts given to the Army. 

4.  Proposed Legislation.   The Office of Army General Counsel has recognized that further legislative proposals are required to expand the authority provided under § 8127, to allow the acceptance of gifts by Soldiers or civilian employees injured under other circumstances. 

� The term used is “prohibited source,” which is defined in 5 C.F.R. § 2635.203 as any person or entity that (1) seeks official action by the agency, (2) does business or seeks to do business with the agency, (3) conducts activities regulated by the agency, or (4) has interests that may be substantially affected by performance or nonperformance of the employee's official duties, and (5) any organization, a majority of whose members fall within (1)- (4).  Many non-Federal entities are regulated by the Army, such as private organizations authorized to operate on forts, posts, and stations.  Additionally, many organizations are comprised of other entities that do business with the Army, seek to do business with the Army, or are regulated by the Army.  Certain organizations, such as the Association of the United States Army and the Armed Forces Communications and Electronics Association, are prohibited sources.  





� This value is actually described as the “'minimal value,’ as adjusted by the General Services Administration in accordance with 41 C.F.R. 102-42.10.”  At this time, the “minimal value” is $335.00.


� This information does not specifically address Soldiers who have been killed.  For those Soldiers or civilian employees killed, and whose family members are not themselves Soldiers or Federal civilian employees, there is no legal prohibition on the acceptance of gifts, since the gifts rules are applicable only to those gifts offered directly (or indirectly through family members) to Federal employees, and officers and enlisted personnel.  Additionally, the gift restrictions are not applicable to Reserve Component Soldiers, who are not in an active duty status.


� These circumstances were coordinated with the DoD Standards of Conduct Office to determine whether the Fort Hood shooting fell within one of the categories.  The conclusion was that it did not. 


� For example, in calendar year 2007, AER distributed $119,673 and in calendar year 2008, $171,904 in grants and scholarships from the Pentagon Victims Fund.  AER distributed over $8 million in 2007 and over $12 million in 2008 in scholarships and grants (2007 and 2008 IRS 990).


� The Navy-Marine Corps Relief Society did not separate out the grants given under different grant programs.  For calendar year 2008, it distributed over $5 million in educational grants (2008 IRS 990). 


� For example, in calendar year 2007, AUSA distributed $26,000 in scholarships to Soldiers or family members (2007 IRS 990).  Unable to ascertain the amount given out in 2008. 


� The amendment also extended authority to the Secretary of the Army to accept gifts for the benefit of family members and survivors of Soldiers or civilian employees injured or killed in the line of duty.  This amendment had a sunshine clause, but was made permanent in the National Defense Authorization Act for FY 2008.





