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SUBJECT:  Ethics Letter - General Officer Nominations for Three and Four Star Positions
1.  Purpose.  To provide information regarding the ethics letter accompanying three and four star nomination packages to the Senate Armed Services Committee (SASC).

2.  Background.  The Army’s Designated Agency Ethics Official (DAEO) or Deputy DAEO (DDAEO) must certify, by letter, that the nominee’s assets and affiliations create no actual or apparent conflicts of interest under applicable laws and regulations with regard to the duties of the position to which the officer has been nominated.  The SASC has particular requirements, with which the nominee must comply.  The following outlines these requirements.
3.  Requirements.  


a.  Financial interests.



(1)  Military officers, seeking confirmation to or have been confirmed to hold positions of importance and responsibility (grades 0-9 and 0-10) are prohibited from holding financial interests in the ten largest defense contractors.  (DoD Washington Headquarters Services, Directorate for Information, Operation, and Reports, maintains a list of the largest contractors for DoD on its website:  http://www.dod.mil/dodgc/defense_ethics/.)  Interests in these companies must be divested, once the nominee has been confirmed, within 90 days of confirmation.  If capital gains are realized, the officer may seek a certificate of divestiture (CD) by submitting a request to the Office of Army General Counsel (OGC).  If the officer desires a CD, he or she must retain the holdings until a CD is issued by the Office of Government Ethics.  A format and instructions for requesting the CD will be provided to the officer by OGC.


(2)  Military officers in the grades of 0-9 and 0-10 who occupy certain positions, such as the Heads of the Army Materiel Command (e.g., the Commander and Deputy Commander); the Army Inspector General; Military Deputy to the Assistant Secretary of the Army for Acquisition, Technology and Logistics; Chief Information Officer; Chief of Engineers; Commander, Space and Missile Command; and Director, Joint Improvised Explosive Device Defeat Organization, are prohibited from holding interests in any defense contractor.  See http://www.dod.mil/dodgc/defense_ethics/ for the contractor list.  There is no de minimis amount that may be retained.  The officer is required to divest all holdings in any defense contractor, regardless of the value held.



(3) Nominees will be contacted by an OGC ethics counselor and must agree to divest the assets before the DDAEO will sign the ethics letter going to the SASC.  Additionally, nominees must include the following as their answer to Question 4, Part C – Potential Conflicts of Interest, on the SASC questionnaire:  

"Although I do not believe the above discloses any conflicts, were any to arise, I would take whatever steps were deemed necessary to resolve them - including recusing myself from the matter, divesting of the potentially conflicting asset, or seeking a waiver of the conflict pursuant to the applicable statutory provisions."  


b.  Membership on Boards.  Nominees are prohibited from serving on boards of directors or participating in the management of companies that do business with DoD or focus their business on military personnel, whether compensated or uncompensated.  



(1)  With the exception of military officers serving on the boards of the Army Emergency Relief, officers serve on such boards in their personal capacity.  Normally, these positions should be included on the officer’s SF 278, Schedule D, Part 1. 



(2)  Nominees who identify that he or she is on the Board of Directors, an Advisor, or Officer of a non-Federal entity (NFE) (even those closely affiliated with the Army) will be questioned on his or her activities.  The SASC will require information as to how the nominees came to serve on the board; whether any official time or resources have been expended on activities with the NFE and, if so, how much; and whether legal advice has been sought regarding the restrictions pertaining to this activity.

c.  Continuing requirements.  These prerequisites for confirmation by the Senate continue as requirements throughout the officer’s assignment in that position.  For example, if a nominee is required to divest all of his or her holdings in defense contractors for confirmation, then the officer is prohibited from obtaining any holding in any defense contractor while serving in the particular position.  If, in a prior nomination, the nominee agrees to divest a stock and he or she fails to do so or the nominee obtains stock in one of the top ten DoD contractors or obtains DoD contractor stock while holding one of the positions listed in paragraph 2a(2) above, the nominee must include an explanation as to why he or she failed to comply with the SASC requirement.

d. Other issues.


(1)  Nominees often identify gifts on the SF 278 (Schedule B, Section II) as “personal.”  The SASC will require a written explanation as to the factual basis for the personal relationship and the circumstances of receiving the gift. 


(2)  Often a nominee will describe an Inspector General (IG) investigation in a nomination, but fail to disclose it in a subsequent nomination.  The IG investigation must be disclosed in all nomination packages.  Additionally, any changes to the factual basis reported should be explained in the response.  



(3)  It is recommended that the nominee provide the name and email address of his or her staff judge advocate or legal advisor so that an OGC ethics counselor may discuss any potential conflicts of interest. 


(4)  An ethics letter will only be executed when the DDAEO receives current information.  Therefore, an update to the SF 278 must be included in the packet, which covers any period up to the nomination not covered by a previous SF 278.  For example, if a nominee filed his SF 278 for CY 2009, the last date covered is 31 December 2009.  If the nominee’s package is prepared in June 2010, then the nominee must update his SF 278 from 1 January 2010 through the period in which the SASC questionnaire is submitted.  After the nomination packet is submitted, OGC must be notified immediately if an officer purchases any stock in a top ten defense contractor or in any defense contractor if nominated for a position in which he or she may not hold any defense contractor stock. 
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