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SUBJECT:  Contractors in the Workplace
1.  Purpose.  To provided information on the common ethics rules pertaining to contractors in the Federal workplace.

2.  Discussion.


a.  Awards. At this time there is no policy or statute that would permit recognition of contractors who perform well under the terms of the contract.  Awards programs are statutorily based.  For military personnel, the statutes are 10 U.S.C. Sections 1124 and 1125 and, for Federal employees, they are 5 U.S.C. Sections 4511-4513.  There is no statutory authority for contractors.  DoD 1400.25-M, Subchapter 451, permits granting honorary awards to private citizens, groups, or organizations that significantly assist or support DoD functions, services, or operations, but persons or organizations having a commercial or profit-making relationship with DoD shall not be granted recognition.  Within the Army, AR 672-20 prohibits awards to contractors, to include Certificates of Appreciation.  DA policy also prohibits giving coins purchased with appropriated funds to contractor personnel (DA Memo 600-70, para. 5d(2)).


b.  Letters or other statements discussing the quality of a particular contractor's performance.  A DoD employee is prohibited from using his official position, title or authority to endorse any person, product, service or enterprise.  This includes the use of official stationery and star notes.  Therefore, statements commending the performance of a contractor or a contractor's products or services are not permissible.  The rule, however, permits a Government employee, who has authority over the contract, to make a simple factual statement that the contractor's work satisfied the Government's requirements.  An example given by the Office of Government Ethics (OGE) is that an employee as part of his or her official duties may, after consulting with the contracting officer, provide a statement indicating that the contractor met all benchmarks.
 

Example:  A contractor asks an employee for a letter stating that the contractor performed all its work under a particular contract.  After consulting with the contracting officer, the employee provides a statement indicating that the contractor met all benchmarks, submitted all reports, and delivered a fully operational product to the agency. This would not be a prohibited endorsement, even if it is anticipated that the contractor will share the letter with prospective customers.

c.  Gifts.  A common issue, particularly among Government employees who work closely or share office space with contractor personnel, is how to deal with gift-giving between contractor employees and Government employees.  Employees should know that the ethics rules generally forbid them from accepting gifts from "prohibited sources," which clearly includes any contractor (and the contractor’s employees) working for the Army (5 C.F.R. § 2635.203(d)).  It is important to remember that, regardless of the working relationship between Government and contractor personnel, contractor personnel remain employees of the contractor.  As such, they are deemed "prohibited sources" under the OGE gift rules to the same extent as the contractor that employs them.  (See 5 C.F.R. § 2635.102(k), in which the definition of person includes not only an entity but also any employee of that entity.)  An employee may not use any of the gift exceptions to accept gifts from the same or even different sources so frequently that a reasonable person would believe the employee is using his public office for private gain.



(1)  Employees may accept the following even if offered by a prohibited source:

· Modest items of food and refreshments (like coffee and donuts) when not served as a meal.

· Greeting cards and items with little intrinsic value, such as plaques, certificates, and trophies, intended only for presentation.

· Commercial discounts available to the public or to all Government civilian or military personnel.

· Anything for which you pay fair market value.  




(2)  In addition to the above items, Army employees may also accept:

· Gifts valued at $20 or less, but not cash or investment interests, and not more than $50 in total from one source in a year.

· Awards for meritorious public service or achievement, and honorary degrees, but see your ethics counselor for limitations.
· Gifts resulting from your or your spouse’s outside business activities.
· Free attendance and entertainment at events determined by the Army to be widely attended gatherings (WAGs), but only after a determination by your supervisor or ethics counselor that your attendance furthers the Army’s interests and will not undermine the integrity of the Army’s operations or programs.  Such events do not include participation in golf tournaments or other sporting events.  Also, events such as sports events, theatrical productions, concerts may not be characterized as WAGs.



(3)  Soliciting contractors for voluntary contributions for gifts to be given to certain Army employees on special occasions, such as marriage or retirement?  Army personnel may not solicit contractors for voluntary contributions for gifts to be given to certain Army employees on special occasions, such as marriage or retirement.  While the OGE rules permit the solicitation of voluntary contributions for certain gifts to official superiors on special occasions, the rules allow only solicitation of other Government employees.  The provisions governing gifts between Government employees do not apply to gifts from contractor employees to Government employees.  Furthermore, there is no exception in the OGE gift rules that would permit an Army employee to solicit a gift from a prohibited source for the benefit of another Government employee.  Finally, Army personnel should not allow a contractor employee to voluntary donate to such gifts, as it would then limit the value of the gift to $20.

d.  Fundraising.  


(1)  Fundraising outside the workplace.  Although Army employees may engage in personal fundraising outside the workplace, employees may not personally solicit funds or other support for a charity from a prohibited source, including an Army contractor or its employees.  An employee does not violate this rule, however, if the solicitation is made to a large group through the media, oral remarks, or mass mailings, as long as the solicitation is not targeted at prohibited sources.  This prohibition includes even fundraising on the employee's own time and outside the Federal workplace.


(2)  Fundraising in the workplace.  Under certain limited circumstances, fundraising in the workplace is permissible (for example, the Combined Federal Campaign, Army Emergency Relief, or cup and flower funds).  The OGE rules also prohibit soliciting contractors for these purposes. 
 


e.  Sharing information with contractors.  A Government employee may not allow the improper use of nonpublic information to further the private interest of another person, including a contractor or contractor employee.  This includes any information about a contract that the employee gains through his job and that he reasonably should know has not been made available to the public.  Additionally, the Procurement Integrity Act has restrictions covering specific types of procurement information: contractor bid or proposal or source selection information prior to the award of an Army procurement contract.  The disclosure of such information is subject to criminal as well as civil penalties, and also can result in various administrative actions ( 41 U.S.C. § 423(a), (e)).  In some situations, other laws may prohibit the disclosure of certain information, such as the Trade Secrets Act (18 U.S.C. § 1905) and the Privacy Act (5 U.S.C.
§ 552a).
Example:  An employee has nonpublic information that his agency is deliberating the termination a particular contract.  The employee has become friends with a contractor employee who would be affected if the contract were terminated.  The agency employee would like to share this information with the contractor employee so he can start making new career plans.  The agency employee is prohibited by 5 C.F.R. § 2635.703 from doing so and would be using his position for the private advantage of the company.

f.  Employees contracting with the Government or owning businesses that do business with the Government.  The general policy under the Federal Acquisition Regulation (FAR) prohibits a contracting officer from awarding a contract to a Government employee "or to a business concern or other organization owned or substantially owned or controlled by one or more Government employees " (48 C.F.R. § 3.601).  Although this is not an OGE ethics rule, it is clear that the FAR provision is intended to avoid any employee "conflict of interest" as well as "the appearance of favoritism or preferential treatment by the Government toward its employees." An exception may be granted by the agency head or a designee no lower than the head of the contracting activity, "only if there is a most compelling reason to do so, such as when the Government's needs cannot reasonably be otherwise met" (48 C.F.R. 
§ 3.602).  Other statutes prohibit an employee who has formed a separate business entity, such as a corporation, partnership or limited liability company (LLC); from representing the business entity in connection with a Government contract. In some instances there may be a prohibition on receipt of compensation. 
3.  Additional Information.  For additional information, you should download “Ethics Issues Involving Contractors in the Federal Workplace,” Revised July 28,2006, from the DoD Standards of Conduct website:  http://www.dod.mil/dodgc/defense_ehtics, then click on Ethics Resource Library, then click on Guidance and it is currently the fifth document from the top.  If you questions, please contact your servicing legal office or the Office of Army General Counsel at 703-695-4296.
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