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Subject:  Confidential Financial Disclosure Report (OGE Form 450) Filing and Review Process for Special Government Employees 
1. Purpose:  To provide Ethics Counselors details of the Confidential Financial Disclosure Report (“OGE Form 450”) Filing and Review process for Special Government Employees.

2. Background:  A Special Government Employee (“SGE”) is defined as “an officer or employee… who is retained, designated, appointed, or employed” by the Government to perform temporary duties (paid or unpaid) for 130 days or less in any 365 day period.  18 U.S.C. § 202(a).  As with many other DA employees, SGEs are subject to a requirement to complete and file the OGE Form 450 (“OGE 450”).  Additional rules are applicable specifically to SGEs and the temporary nature of these positions also raise specific issues that reviewers should keep in mind.  This Information Paper highlights those specific rules and considerations that apply to SGEs.  
3.  References and Resources:  The following are helpful reference tools for reviewing OGE 450s filed by SGEs. 
a.  Office of Government Ethics, Guidance for Reviewers of the OGE Form 450, Part I (Assets & Income) (“450 Reviewer’s Guide”)(available at: www.oge.gov/ethics_officials.aspx)
b.  Office of Government Ethics, Public Financial Disclosure: A Reviewer's Reference (“278 Reviewer’s Guide”)(available at: www.oge.gov/ethics_officials.aspx).  
c.  OGE Advisory Opinion 00 x 1, A Summary of Ethical Requirements Applicable to SGEs (available at:  www.oge.gov/ethics_guidance/opinons/advop_files/2000/00x1.txt).  
4.  Filing Requirements: 

a.  All SGEs who do not file public financial disclosure reports must file confidential reports. 5 C.F.R. § 2634.903(b).  As a general rule, each SGE is required to submit a new entrant report within 30 days of their appointment/designation and upon each reappointment/redesignation.

b.  SGEs will always file their OGE 450s as a new entrant, never as an incumbent. See 5 C.F.R. § 2634.903(a) and (b)(1).  This requirement exists because most SGEs perform duty less than 60 days per year, which does not trigger the annual 60-day incumbent reporting requirement.  Having SGEs always file as new entrants also eliminates the need for SGEs who actually performed duty more than 60 days in a one year period to file a subsequent annual report, which would make two reports in the same one-year period.

c.  SGEs appointed to serve on advisory committees must file “before any advice is rendered… to the agency, or in no event, later than the first committee meeting.” See 5 C.F.R. § 2634.903(b)(3).
5.  Review Timeline:  An agency must complete its review within 60 days of receipt under 5 C.F.R. § 2634.605, but should certify reports within 60 days when the reports do not require additional information or remedial action. See, 278 Reviewer’s Guide, page 4-3.
6.  Conducting the Review:  Use the review (reference) guides published by OGE, both the 450 Reviewer’s Guide and the more detailed 278 Reviewer’s Guide. These provide excellent guidance and information on how to review most entries, as well as “Review Assumptions” that can be made (pages 4-6 to 4-8 of the 278 Reviewer’s Guide).  Always compare the previous report, if any, to the current report.

a.  Step 1:  Perform a technical review to that sufficient information is reported for the reviewer to conduct a proper analysis.  Seek more information from the filer as needed and keep in mind the common areas of incomplete information noted in Paragraph 8, below.

b.  Step 2:  Conduct a conflict of financial interest review of Parts I, III, and IV (and possibly Part II depending on the employee’s position). 18 U.S.C. § 208 and its implementing regulations at 5 C.F.R. Part 2634 prevents employees, including SGEs, from participating in particular matters of general applicability and specific party matters
 where the outcome of that matter is likely to have an effect on the employee’s financial interest or any interest imputed to him.
 See, 450 Reviewer’s Guide, page 3.  The reviewer should ask, will the SGE’s interest be affected “directly and predictably” by the outcome of an official Government matter in which the SGE will participate?  Remember the regulatory exemptions; the most common exemptions are:



i.  Diversified mutual funds, 5 C.F.R. § 2640.201(a).  These are funds that do not have a stated policy of concentrating its investments in one industry, business, or single country other than the United States; unlike sector mutual funds which do have a policy of concentrating investments.
 5 C.F.R. § 2640.102(a).  An SGE may participate in a particular matter affecting one or more holdings of such a fund where the conflict arises from an interest in the fund.  Only the fund name must be reported, not the underlying holdings, however, do not assume that a retirement plan, including a 401(k) or IRA, automatically qualifies as a diversified mutual fund (or has holdings that so qualify).



ii.  De minimis exemption for securities, 5 C.F.R. § 2640.202 (does not apply to non-public stocks or stock options).  An SGE may participate in a matter despite owning stock that creates a financial conflict of interest when:




(1)  For matters involving specific parties, the aggregate value of the securities is:





(a)  under $15,000 if issued by a party to the matter; or





(b)  under $25,000 if issued by a non-party affected by the matter, including the securities exempted in (i) above.




(2)  For matters of general applicability (e.g. rulemaking) when issued by one or more entities affected by the matter, the aggregate value of the securities is:





(a)  under $25,000 in any one entity and $50,000 in all such entities if the securities are publicly traded or are municipal securities; or





(b)  under $50,000 in long-term Federal Government securities.



iii.  De minimis exemption for sector mutual funds, 5 C.F.R. § 2640.201(b).  These are funds with a stated policy of concentrating its investments in any industry, business, single country (other than the U.S.), or bonds of a single state within the U.S. 5 C.F.R. § 2640.102(q).  An SGE may participate in a particular matter that affects one or more of the underlying assets: 




(1)  if the asset is not invested in a sector in which the fund concentrates; or




(2)  so long as the market value of the funds affected do not exceed $50,000; aggregate all funds owned by the filer, his spouse and minor children in a particular sector.
If there is a 208 conflict and no exemption applies, then the analysis stops there and a remedy must be found.  Move on to the impartiality review only if there is not a 208 conflict.

c. Step 3:  Conduct an impartiality review.  The next step is to determine whether there are any appearance issues by reviewing the entries for impartiality concerns; personal and business relationships at 5 C.F.R. § 2635.502
 (“502”) and extraordinary payments from former employers at 2635.503. See, 450 Reviewer’s Guide, pages 4-5.  Remember that 502 applies only to specific party matters (not matters of general applicability) so it is narrower than 208, but it is also broader in that there are more 502 covered relationships than 208 imputed interests.
d. Step 4:  Conduct a representation review.  18 U.S.C. § 205 prohibits Government employees from representing anyone (other than themselves) on any matter before the executive branch or any court (if the U.S. is a party or has an interest).  18 U.S.C. § 203 prohibits employees from sharing in any compensation for someone else's representational activities.  Both 18 U.S.C. § 205 and 203, however, contain a provision that narrows the prohibition to those “particular matters involving specific parties” in which the SGE actually participated for the Government (note: additional restrictions apply to SGEs who serve over 60-days).  Keep this in mind when reviewing business arrangements and outside positions.
7.  Common imputed interest and covered relationship issues:

a.  If the SGE is a regular employee of a consulting firm or law firm, then the interests of the firm are imputed to him for 208 purposes, but not the interests of all clients of the firm.  The SGE does, however, have a covered relationship for 502 purposes with the firm and with his own personal clients.

b.  If the SGE is a true independent contractor to the firm, then the firm’s interests are not imputed to him for 208 purposes, but he would still have the same 502 covered relationships (with the firm and with his own personal clients).


c.  If the SGE is a general partner of the firm, then the interests of firm and of all the firm’s general partners (but not all the firm’s clients) are imputed to him (208).  He would also have a 502 covered relationship with the firm, the general partners, and with his own personal clients.
8.  Common instances of incomplete information:  OGE 450 filers often do not provide all necessary information and/or related entries as illustrated in the following:


a.  Business Ownership.  On Part I, must report any business ownership interest for themselves, their spouse and dependent children that meet the value or income thresholds.  If a public business (publicly traded), only the name needs to be listed.  If it is a non-public business, then a more detailed description must be provided (full name of the entity; city and state; nature of the business).

b.  Outside Employment.  SGEs must list their own outside positions, e.g., consulting work (do not need to list those of their spouse or dependent children):  


i.  SGE lists consulting position on Part III, but does not report any related income on Part I. There must be a Part I income entry for any outside position that is compensated.



ii.  SGE lists income and consultant positions on Parts I and III, but does not provide the identity of his client(s).  Although a list of clients is not technically required on the OGE 450, without this information the reviewer cannot perform an impartiality analysis under 502, nor can the reviewer give appropriate guidance on any possible remedies.

c.  Retirement plans with former employers.  SGEs must list their own agreements and arrangements for both future and former employment (not those of spouse or dependent children):



i.  SGE lists “Boeing 401(k)” with proper underlying holdings on Part I, but there is no related entry on Part IV.  A 401(k) sponsored or maintained by a former employer must also be listed on Part IV.


ii.  SGE simply lists “Boeing 401(k)” on Parts I and IV.  On Part I, the SGE must list the underlying holdings or state why that is not required (e.g. “comprised of diversified mutual funds”). On Part IV, the SGE must indicate the terms of the arrangement and, at least, state what will happen with the 401(k) during his Government service.
� OGE DAEOgram DO-06-029 provides additional guidance on interpreting the term “particular matter.”


� Imputed interests under 208: Spouse, Minor children, General partners, Any organization where employee serves as officer, director, trustee, general partner or employee; and Any person or organization that the employee is negotiating with or has an arrangement for prospective employment.


� See OGE DAEOgram DO-00-030 for assistance distinguishing diversified mutual funds from sector mutual funds.


� 502 covered relationships: Member of employee’s household; Relative with whom employee has close personal relationship; Any person for whom employee has, within the last year, served as officer, director, trustee, general partner, employee, agent, attorney, consultant or contractor; Person for whom employee’s spouse, parent or dependent child is, to employee’s knowledge, serving or seeking to serve as officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee; and organization, other than a political party, in which employee is an active participant. 
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